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BEFORE THE NATIONAL GREEN TRIBUNAL, NEW
DELHI

ORIGINAL APPLICATION NO. 176 OF 2022

IN THE MATTER OF:
AMAN CHOWDHARY ...APPLICANT

VERSUS
UNION OF INDIA & ORS. ...RESPONDENTS

SHORT AFFIDAVIT ON BEHALF OF U.P. POLLUTION
CONTROL BOARD IN COMPLIANCE OF THE ORDER DATED
29.09.2022

|, Anil Kumar Sharma, S/o. Shri Shyamal Das Sharma, aged
about 58 years, Environmental Engineer, Regional Office, U.P.
Pollution Control Board, Kanpur Nagar, U.P. at present at New
Delhi do hereby solemnly affirm and declare as under:-

1. That | in the above noted capacity am well conversant with
the facts and record of the present case, hence am competent to
swear this affidavit.

2. That | have read the original application and the documents
enclosed therewith and have understood the same fully. At the
outset | deny each and every averment of fact made in the
application save and except those which are admitted by me
specifically hereinafter. 5=
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3. That the above noted matter was listed before the Hon’ble
Tribunal on 29.09.2022 when this Hon’ble Court directed to
specify: (i) whether copy of Environment Clearance/Mining Lease
Agreement was sent to UPPCB, if yes when and if no, whether
any reference was made for obtaining the same? (i) Whether
UPPCB conducted any inspection regarding mining in the mining
site in question to ascertain compliance of environment clearance
conditions/obtaining of CTO before initiation of the present
proceedings, if yes, what action was taken on the basis thereof
and if no, what are the reasons for the same? And in how many
cases copies of Environmental Clearance/Mining Lease
Agreement was not sent to UPPCB during the last 5 years and in
how many cases mining was commenced without obtaining CTO
from UPPCB. The relevant part of the said order is reproduced
herein below for ready reference:

“10. We find that the report of District Mines Officer, Kanpur
Nagar referred to in the reply of the Director, Directorate of
Geology and Mining, Government of Uttar Pradesh that
"the approach road is within the lease boundary. That
approach road is three hundred meters away from the
active channel of the river." It is contradictory to the report
of the Joint Committee that "During inspection approach
road was found at the mining lease site in the main stream
area of River, which obstruct the flow of the River." Further,
in its report the Joint Committee has mentioned that
"Project proponent has not taken any significant measures
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for environmental safeguard and also not made any
efforts/initiatives for conducting activities under CSR." and
that "Compliance of conditions of Environmental Clearance
issued by SEIAA are not found" and recommended that
"the lease holder may be directed to comply the conditions
of Environmental Clearance and mining deed." but in its
reply the Director, Directorate of Geology and Mining,
Government of Uttar Pradesh has merely mentioned that
"Mines Officer, Kanpur Nagar vide Letter dated 29.06.2022
has issued notice to the proponent in this regard" and what
further action has been taken on said notice is not
mentioned in the reply which was filed on 13.09.2022. We
have noticed that "Mining lease deed was registered on
07.04.2018 for the period up to dt. 06.04.2023" and out of
five years lease period more than four years period has
already expired without requisite compliance with
environmental compliance conditions and without obtaining
CTO from UPPCB. No doubt, UPPCB has imposed
environmental compensation amounting to
Rs.4,29,37,500/- on respondent No.6 the Project Proponent
for not obtaining consent to operate from UPPCB under the
Water (Prevention and Control of Pollution) Act, 1974 and
Air (Prevention and Control of Pollution) Act, 1981 before
commencement of mining but the same has been imposed
after initiation of the present proceedings and such
imposition appears to be without issuing any notice and
giving opportunity of being heard to respondent No.6 the
Project Proponent.
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Detailed guidelines have been laid down in Sustainable
Sand Mining Management Guidelines 2016 and
Enforcement & Monitoring Guidelines for Sand Mining 2020
issued by MoEF & CC and specific directions have also
been issued by this Tribunal in OA No. 360/2015 National
Green Tribunal Bar Association Vs. Virender Singh for
operationalization of monitoring/ supervisory/ review
mechanism and periodical audits/inspections/
returns/reports for ensuring compliance with environmental
clearance and consent to operate conditions and
environmental norms, which prima facie, appear to have
been flouted by the Director, Directorate of Geology and
Mining, Government of Uttar Pradesh and UPPCB in the
present case. However, before making any further
observations in the matter we consider it appropriate to
give them opportunity to file detailed replies and to direct
them to give their account of measures taken by them for
compliance with the guidelines issued by MOEF & CC and
directions given by this Tribunal. In its reply the Director,
Directorate of Geology and Mining, Government of Uttar
Pradesh shall specifically mention as to (i) whether copy of
environmental clearance/ mining lease agreement was sent
to UPPCB, if yes when and if no, why the same was not
sent? (ii) whether any periodical returns were submitted by
the project proponent, any audit/periodical inspection was
made by designated third party/departmental agency
regarding compliance with environmental clearance and
consent to operate conditions and environmental norms by
the project proponent, if yes produce copies of the same if
not the reasons for the same? (iii) whether the project
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proponent was entitled to and could commence mining
before grant of CTO by UPPCB if not why the project
proponent was allowed to commence such mining without
CTO from UPPCB and (iv) whether any notice for non
compliance with environmental clearance/consent to
operate/environmental norms was issued to the project
proponent before initiation of the present proceedings and
what action was taken against the project proponent on the
basis thereof. In its reply the UPPCB shall specifically
mention as to (i) whether copy of environmental clearance/
mining lease agreement was sent to UPPCB, if yes when
and if no, whether any reference was made for obtaining
the same? (ii) whether UPPCB conducted any inspection
regarding mining in the mining site in question to ascertain
compliance of environmental clearance
conditions/obtaining of CTO before initiation of the present
proceedings, if yes what action was taken on the basis
thereof and if no, what are the reasons for the same? and
in how many cases copies of environmental clearance/
mining lease agreement was not sent to UPPCB during the
last five years and in how many cases mining was
commenced without obtaining CTO from UPPCB.
Reply/response by the Director, Directorate of Geology and
Mining, Government of Uttar Pradesh be filed by within two
months by e-mail at judicialngt@gov.in preferably in the
form of searchable PDF/OCR Support PDF and not in the
form of Image PDF.”
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4. That in compliance of the said order the present affidavit is
being filed.

5. That so far as the answer to Clause (i) aforesaid is concerned,
the answering Respondent was not given a copy of the
Environment Clearance/Mining Lease Agreement and regarding
Clause (ii) it is submitted that the answering Respondent has not
carried out any inspection regarding mining as no information was
furnished to the answering Respondent about the Environmental
Clearance granted in favour of the Project Proponent either by
the Mining Department or by Project Proponent. It is further
submitted that the Project Proponent did not apply for Consent to
Operate before commencement of mining activities to the
answering Respondent. As the replying Respondent was not
aware about grant of mining lease or mining operations, hence no
inspection was done. As a rﬁatter of fact it is submitted that the
replying Respondent is not informed about the grant of ECs in
favour of any of the Project Proponent either by the authority or
the Project Proponent unless the Project Proponent submits an
application for Consent to Operate.

6. That the replying Respondent came to know about the mining
when this Hon’ble Tribunal has directed constitution of Committee
and report was submitted. Accordingly, answering Respondent
has imposed Environmental Compensation amounting to Rs.
4,29,37,500/- vide office order dated 02.09.2022 for carrying out
the mining activates for 1145 days without obtaining Consent to

Operate under the Water (Prevention_and Control of Pollution)
{: ‘?:1_““/:.:;\ ) -'"u._‘
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Act, 1974 and Air (Prevention and Control of Pollution) Act, 1981.
The aforesaid levy of penalty by the answering Respondent was
assailed by the Project Proponent by filing Writ Petition No. 6812
of 2022 before the Hon'ble High Court of Judicature at Allahabad,
Lucknow Bench, Lucknow and Hon’ble High Court vide order
dated 30.09.2022 set aside the imposition of Environmental
Compensation due to not affording an opportunity of hearing to
the Project Proponent prior to imposition of Environmental
Compensation. Thereafter, in compliance of the order of Hon'’ble
High Court answering Respondent has issued show cause notice
dated 02.12.2022 thereby calling upon the Project Proponent for
imposition of compensation of Rs. 4,29,37,500/- towards illegal
extraction of sand as no Consent to Operate was obtained from
the answering Respondent which was received by the Project
Proponent on 21.12.2022. Further, the Project Proponent has not
applied or obtained consent to operate under the Environmental
Laws from the answering Respondent. However, mining
operations are not being carried out at present. True copy of
order dated 30.09.2022 passed by Hon’ble High Court of
Judicature at Allahabad, Lucknow Bench, Lucknow in WRIT - C
No. - 6812 of 2022 is being enclosed herewith and marked as
Annexure-1.

7. That in response to the aforesaid show cause notice the
answering Respondent has received a reply dated 03.01.2023.
After reviewing the reply and recommendation of Regional
Officer, Kanpur Nagar, environmental compensation of Rs.
4,29,37,500/- has been imposed against the unit on 30.01.2023.
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Copy of the letter dated 30.01.2023 is being enclosed herewith
and marked as Annexure-2.

The above information is being furnished to this Hon’ble Tribunal
for its kind consideration and the answering Respondent further

crave leave of this Hon’ble Tribunal to file detailed affidavit, if so

required. —’;&4

DEPONENT
VERIFICATION:

I, the abovenamed deponent do hereby verify that the contents of

above affidavit are true to my knowledge derived from official

record. No part of the same is false and nothing has been

concealed therefrom.

VERIFIED ON THIS THE 01 DAY OF FEBRUARY, 2023
AT NEW DELHI.

DEPONENT
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Court No2-89 = 9

Case :- WRIT - C No. - 6812 of 2022

Petitioner :- M/S Vaishnavi Enterprises Through Proprietor
Nagendra Singh And Anr.

Respondent :- State Of Uttar Pradesh Through Secretary
Department Of Geology And Mines And Others

Counsel for Petitioner :- Pushpila Bisht,Ruchir

Counsel for Respondent :- C.5.C.,Ashok Kumar Verma

Hon'ble Attau Rahman Masoodi,].
Hon'ble Om Prakash Shukla,].

Heard Ms. Pushpila Bisht learned counsel for the petitioner
and Sri Ashok Kumar Verma learned counsel who has put in
appearance on behalf of the opposite party nos. 3 and 4.

The petitioner has assailed the penalty order passed by the
U.P. Pollution Control-Board—against-the~petitioner-who
carries on mining business under a lease granted to him.

Learned counsel for the petitioner has primarily argued
that the impugned order of penalty imposing a heavy
financial liability has proceeded without issuance of a prior
notice to the petitioner. On this limited aspect, the
instructions were called for and it is undisputed that no
notice whatsoever was issued to the petitioner prior to
passing of the impugned order on 2.9.2022.

Learned counsel appearing for the U.P. Pollution Control
Board has informed that the proceedings against the
petitioner are also pending before the NGT at the instance
of some complainant wherein notices on the complaint
filed have already been issued to the petitioner.

The petitioner in reply to such a statement has informed
that he has already put in appearance before the NGT and
the matter is fixed on 9.1.2023. It is not the case before us
that the impugned order has come to be passed on the
basis of a prior opportunity granted by the NGT, therefore,
the legality of the impugned order hinges on the ground of
opportunity which was denied.

Once learned counsel for the U.P. Pollution Control Board on
the basis of instructions concedes that no notice was
issued to the petitioner prior to the passing of impugned
order, we would not approve of the action taken against
the petitioner for imposition of such a heavy penalty. Rule
of opportunity is fundamental to all the proceedings
having civil consequences.

The impugned order thus deserves to be set aside on the
ground of denial of opportunity alone with the liberty open
to the U.P. Pollution Control Board to proceed against the
petitioner afresh with the issuance of notice, if so chosen.
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Accordin92 90mpugned order is set aside and the writ
petition is allowed. The opposite parties are left at liberty
to proceed against the petitioner by issuing a notice to
which the petitioner shall submit a reply not later than a
period of two weeks from the date of receipt of notice.

The petitioner undertakes to co-operate with the
proceedings and shall not evade appearance or submission
of reply in the proceedings drawn, if any.

With the aforesaid observations, the writ petition is
accordingly disposed of.

Order Date :- 30.9.2022
kanhaiya

Digitally signed by KANHAIYA
KUMAR

Date: 2022.09.30 13:09:49 IST
Reason:

Lacation: High Court of Judicature at
Allahabad, Lucknow Bench
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OA No. 176 of 2022 Aman Choudhary \;s énion of India ' [3

From: Pradeep Misra (pradeepmisra@yahoo.com)
To:  amanchoudhary@outlook.in; pallavipratap@hotmail.com; mvermadv@gmail.com

Date: Tuesday, February 7, 2023 at 07:48 PM GMT+5:30

Sir,

Please find attached the Short Affidavit on behalf of the U P
pollution Control Board in the matter of OA No. 176 of 2022 Aman
Choudhary Vs Union of India

With Regards,

(PRADEEP MISR
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